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DAMAGES FOB PHYSICAL INJURIES PROM FRIGHT OR 
NERVOUS SHOCK, 'WITHOUT IMPACT. 



[Concluded from August number.] 
II. Cases affirming the right of recovery. 
1. Bell v. Great Northern Ry. Co. 1 

Plaintiff was a passenger on defendant's train, which was negli- 
gently rushed backwards down a steep incline at a high rate of 
speed and violently stopped. Plaintiff was put in great fright by 
the occurrence, and suffered from nervous shock. She was in- 
capacitated from performing her duties, and there was evidence 
that paralysis might ensue. 

The jury were instructed that if great fright was, in their opinion, 
a reasonable and natural consequence of the circumstances proved, 
and if the injury to the plaintiff's health was, in their opinion, a 
reasonable and natural consequence of such great fright, and was 
actually occasioned thereby, damages for such injury would not be 
too remote. 

The defendant requested the judge to charge that if damages or 
injury were the result of, or arose from, mere fright, not accom- 
panied by actual physical injury, even though there might be a ner- 
vous of mental shock occasioned by the fright, such damages would 
be too remote. 

In his opinion Chief Baron Palles said : 

"This [defendant's request] presupposes that the plaintiff sustained, by rea- 
son of the defendant's negligence, ' injury' of the class left to the consideration 
of the jury by the summing-up, i. e., injury to health, which is bodily or physi- 
cal injury; and the proposition presented is that damages for such injury are not 
recoverable, if two circumstances occur : 

" (1) If the only connection between the negligence and this bodily injury is 
that the former caused fright, which caused nervous or mental shock, which 
shock caused the bodily injury complained of ; and 

" (2) That this so-called bodily injury did not accompany the fright, which 
1 (1890) 26 L. B. (Ir.) 428. 
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I suppose means that the injury, although in fact occasioned by the fright, 
assumed the character of bodily injury subsequently to, and not at, the time of 
the negligence or fright. To sustain this contention, it must be true whether 
the shock which it assumed to have caused was either mental or nervous ; and 
as the introduction of the word ' mental ' may cause obscurity, by involving 
matter of a wholly different nature, unnecessary to be taken into consideration 
here, I eliminate it from the question. If there be a distinction between mental 
shock and nervous shock, and if the proposition be not true in the case of ner- 
vous shock, then the objection cannot be sustained. It is, then, to be observed : 
(1) that the negligence is a cause of the injury, at least in the sense of a causa 
sine qua non; (2) that no intervening independent cause of the injury is sug- 
gested; (3) that jurors, having regard to their experience of life, may hold 
fright to be a natural and reasonable consequence of such negligence as occurred 
in the present case. If, then, such bodily injury as we have here may be a 
natural consequence of fright, the chain of reasoning is complete. But the 
medical evidence here is such that the jury might from it reasonably arrive at 
the conclusion that the injury, similar to that which actually resulted to the 
plaintiff from the fright, might reasonably have resulted to any person who had 
been placed in a similar position. It has not been suggested that there was any- 
thing special in the nervous organization of the plaintiff which might render the 
effect of the negligence or fright upon her different in character from that which 
it would have produced in any other individual. I do not myself think that 
proof that the plaintiff was of an unusually nervous disposition would have been 
material to the question ; for persons, whether nervous or strong-minded, are 
entitled to be carried by railway companies without unreasonable risk of danger ; 
and my only reason for referring to the circumstance is to show that, in this 
particular case, the jury might have arrived at the conclusion that the injury 
which did, in fact, ensue was a natural and reasonable consequence of the negli- 
gence which actually caused it. Again, it is admitted that, as the negligence 
caused fright, if fright contemporaneously caused physical injury, the dam- 
age would not be too remote. The distinction insisted upon is one of time 
only. 

' ' The proposition is that, although, if an act of negligence produces such an 
effect upon particular structures of the body as at the moment to afford palpable 
evidence of physical injury, the relation of proximate cause and effect exists 
between such negligence and injury, yet such relation cannot in law exist in the 
case of a similar act producing upon the same structures an effect which, at a 
subsequent time — say a week, a fortnight, or a month — must result, without any 
intervening cause, in the same physical injury. As well might it be said that a 
death caused by poison is not to be attributed to the person who administered it 
because the mortal effect is not produced contemporaneously with its adminis- 
tration. . . . 

"In conclusion, I am of opinion that, as the relation between fright and 
injury to the nerve and brain structures of the body is a matter which depends 
entirely upon scientific and medical testimony, it is impossible for any court to 
lay down, as a matter of law, that if negligence cause fright, and such fright, 
in its turn, so affects such structures as to cause injury to health, such injury 
cannot be a consequence v. hich, in the ordinary course of things, would flow 
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from the negligence, unless such injury accompany such negligence in point of 
time." 

2. Hill v. Kimbell. 2 

Hill was a lessee of Kimbell. Hill's wife was enceinte, and 
Kimbell knew it. Kimbell came on the premises and assaulted two 
negroes in a boisterous and violent manner, the assault being ac- 
companied with profane language, and resulted in drawing blood. 
Kimbell's conduct so greatly frightened Mrs. Hill that the pains of 
labor were brought on, and eventually produced a miscarriage, and 
otherwise seriously impaired her health. The court, in an opinion 
by Gaines, J., said : 

' 'After a very careful consideration of the petition, we are of opinion that its 
allegations show a cause of action. We have found no exact precedent for such 
an action, but that is no sufficient reason why an action should not be sustained. 
That a physical injury may be produced through a strong emotion of the mind 
there can be no doubt. The fact that it is more difficult to produce such an 
injury through the operation of the mind than by direct physical means affords 
no sufficient grounds for refusing compensation in an action at law, when the 
injury is intentionally or negligently inflicted. It may be more difficult to 
prove the connection between the alleged cause and the injury, but if it be 
proved, and the injury be the proximate result of the cause, we cannot say that 
a recovery should not be had. . . . Here, according to the allegations in 
the petition the defendant has produced a bodily injury by means of that emotion 
(i. e. fright), and it is for that injury that the recovery is sought. If, in his 
assault upon the negroes, he had discharged a missile at one of them, and it had 
missed its aim, and had struck Mrs. Hill, and produced a miscarriage, there is 
no doubt that he would be liable to an action ; and it seems to us he should be 
equally held liable for the same result, produced by the same conduct, except 
that in the one case the means of the injury is a material substance, and in the 
other a mental emotion. Of course ... it will be a question for the jury 
to determine whether . . . under the circumstances, and with the lights 
before him, a reasonably prudent man would have anticipated the danger to her 
or not." 

3. Purcell v. St. Paul City B. Co. 3 

Plaintiff was a passenger on one of the defendant's street cars. 
The person in charge negligently attempted to cross an intersection 
with a cable line in front of a then near and rapidly approaching 
cable train. The plaintiff was greatly frightened by the seemingly 
imminent collision, the ringing of alarm bells, and the rush of other 
passengers from the car. The shock threw her into violent con- 
vulsions, and caused a miscarriage, and subsequent illness. A de- 

2 (1890) 76 Tex. 210, 7 L. R. A. 618. 3 (1892) 48 Minn. 134, 16 L. R. A. 203. 
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murrer to the complaint was overruled, and the Supreme Court 
affirmed the order. Gilfillan, C. J., delivering the opinion, said : 

" On the argument there was much discussion of the question whether fright 
and mental distress alone constitute such injury that the law will allow a recov- 
ery for it. The question is not involved in this case Here is 

a physical injury, as serious, certainly, as would be the breaking of an arm or 
a leg. Does the complaint show that defendant's negligence was the proximate 
cause of that injury ? If so, the action will, of course, lie. What is in law a 
proximate cause is well expressed in the definition, often quoted with approval, 
given in Milwaukee & St. P. R. Co. v. Kellogg, 94 U. S. 469, 24 L. Ed. 256, as 
follows : ' The primary cause may be the proximate cause of a disaster, though 
it operate through successive instruments ; as, an article at the end of a chain 
may be moved by a force applied to the other end, that force being the approxi- 
mate cause of the movement. ' . . . . The question always is, was there an 
unbroken connection between the wrongful act and the injury — a continuous ope- 
ration ? Did the facts constitute a continuous succession of events so linked to- 
gether as to make a natural whole, or was there some new and independent cause 
intervening between the wrong and the injury? .... In this case the 
only cause that can be suggested as intervening between the negligence and the 
injury is plaintiff s condition of mind, to wit, her fright. . . . Now, if the 
fright was the natural consequence of — was brought about, caused by — the cir- 
cumstances of peril and alarm in which defendant' s negligence placed plaintiff, 
and the fright caused the nervous shock and convulsions and consequent illness, 
the negligence was the proximate cause of those injuries " 

The opinion then argues, from the rule which holds A liable for 
injuries received by B in an effort to escape peril produced by A's 
negligence, B's condition of mind or fright, does not break the 
causal connection between the negligence and the injury. 

The point was made that the plaintiff's delicate condition ren- 
dered her more susceptible to groundless alarm, and accounted 
more naturally than defendant's negligence for her injuries. The 
court admitted that the defendant owed her no higher degree of 
care, on that account if unknown, than to passengers generally, but 
said: 

"When the act or omission is negligence as to any and all passengers, well or 
ill, any one injured by the negligence must be entitled to recover the full ex- 
tent of the injury so caused, without regard to whether, owing to his previous 
condition of health, he is more or less liable to injury" otherwise, the court rea- 
soned " in case of a destruction by fire or wrecking of a railroad car through the 
negligence of those in charge of it, if all the passengers but one were able to 
leave it in time to escape injury, and that one could not because sick or lame, he 
could not recover at all." 

4. Sloane v. Southern Cal. By. Co. 4 

* (1896) 111 Cal. 220, 82 L. R. A. 198. 
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Plaintiff was a passenger on a train of defendant company. Her 
through-ticket was taken up. She had, thereafter, to change cars. 
Her ticket was demanded by the second conductor, and in default 
of its production and payment of cash fare, she was ejected from 
the train. By reason of the fright and mental excitement caused 
by her expulsion, she experienced a recurrence of insomnia, nervous 
shocks and paroxyisms. The court, in an opinion by Harrison, J., 
said: 

"The real question presented by the objections and exceptions of the appel- 
lant is whether the subsequent nervous disturbance of the plaintiff was a 
suffering of the body or of the mind. The interdependence of the mind and 
body is in many respects so close that it is impossible to distinguish their re- 
spective influence upon each other. It must be conceded that a nervous shock 
or paroxysm, or a disturbance of the nervous system, is distinct from men- 
tal anguish, and falls within the physiological, rather than the psychological 
branch of the human organism. It is a matter of general knowledge that an 
attack of sudden fright, or an exposure to imminent peril, has produced in indi- 
viduals a complete change of their nervous system, and rendered one who was 
physically strong and vigorous, weak and timid. Such a result must be regarded 
as an injury to the body rather than to the mind, even though the mind be 
at the same time injuriously affected. Whatever may be the influence by which 
the nervous system is affected, its action under that influence is entirely distinct 
from the mental process which is set in motion by the brain. The nerves and 
nerve centers of the body are a part of the physical system, and are not only sus- 
ceptible of lesion from external causes, but are also liable to be weakened and 
destroyed from causes primarily acting on the mind. If these nerves, or the 
entire nervous system, are thus affected, there is a physical injury thereby pro- 
duced ; and, if the primal cause of this injury is tortious, it is immaterial 
whether it is direct as by a blow, or direct, through some action on the mind. 

"If it can be established that the bodily harm is the direct result of the con- 
dition (mental, i. e. fright), without any intervening cause, it must be held that 
the act which caused the condition set in motion the agencies by which the 
injury was produced, and is the proximate cause of such injury." 

5. McKeon v. Chicago etc. Ry. Co? 

Plaintiff was a passenger on a sleeping car attached to defend- 
ant's train. She had to leave the car at a certain station. The 
porter failed to awaken her until she arrived there. She was then 
awakened and, without being given time to dress, was hurried into 
another car, on entering which, in her excitement she fell against 
the frame work or fixtures, and was bruised and injured, and her 
person was exposed to the occupants of the car. The jury found 

» (1896) 94 Wis. in, 35 L. R. A. 252. 
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"that, under all the attending circumstances, a nervous shock 
sufficient to cause bodily injuries, or damages of some form or 
kind, to the plaintiff might have been reasonably expected, by a 
man of ordinary intelligence and prudence, conducting the 
business carried on by the defendant, to result from the failure to 
so awaken the plaintiff, and from the treatment she received before 
and while being transferred to the Merrill sleeper." The plaintiff 
suffered a miscarriage as a result of the nervous shock produced by 
defendant's conduct, and the jury assessed her damages at $2,500. 
Judgment for the plaintiff was entered thereon and the same was 
affirmed on appeal. 

6. Mack v. South Bound R. Co.' 

Defendant's train, without signal or warning, running at a rapid 
and reckless rate of speed, came upon plaintiff — who was not aware 
of its approach, on account of his being engaged in an endeavor 
to get a mule off the track — and striking the mule, instantly 
killed it. The plaintiff, a boy of tender age, in order to save his 
own life threw himself down between and along the cross ties, just 
outside 6i the rail, and the train passed over his body at the rate of 
more than sixty miles an hour, but without touching him. The 
plaintiff "was terribly frightened, his nervous system was shocked, 
his mind was affected and partially destroyed, his reason unbal- 
anced, and he for a long time was made ill and sick, and suffered 
great mental anguish and physical pain, arising from the terrible 
shock to his nervous system and the fright which he received." 

The case was on appeal, as to this point, upon exceptions to in- 
structions. The trial court refused to instruct that where there 
was no actual collision the defendant was not liable for the con- 
sequences of fright occasioned by running its train in such close 
proximity to the plaintiff ; but it did instruct, that if the defendant 
was negligent in so running its train immediately upon the plain- 
tiff, and that he had to jump to save his life, that "they would be 
responsible for the consequences of such natural fright, if such 
fright was so caused." 

The court, in an opinion by Gary, J., reviewed at length the au- 
thorities, pro and con. It repudiated the argument of the cases of 
the Mitchell v. Rochester R. Co., 7 and adopted that of the Purcell v. 
St. Paul etc. R. Co.* and disposed of the exceptions as follows : 

« (1898) 52 So. Car. 323, 40 L. R. A. S79. ' 151 N. Y. 107, 34 L. R. A. 78. » Supra. 
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"We are satisfied that the reasoning is in favor of the liability of a railroad 
company in such cases, and that, as a general proposition, it is liable for such 
injuries where there is a lack of ordinary care. These exceptions are overruled. ' ' 

7. Gulf etc. By. Co. v. Hayter. 9 

Hayter was a passenger on an M. K. & T. train which was 
wrecked by the negligence of the officials of a freight train of the 
Gulf etc. Ry. Co. He was "not knocked off his seat, nor did the 
collision tear his hands loose from the hold he had taken, nor knock 
him from the seat, nor disturb his position any that he could tell, 
but it frightened him greatly." The result was "traumatic neuras- 
thenia," which may have been caused by either the physical or men- 
tal shock, or both. 

The trial court instructed that if the collision was caused by the 
negligence of defendant's servants, and "that, as a direct result of 
said collision, plaintiff received a mental shock, or a physical in- 
jury, or both, that caused a disease or sickness to develop from 
which plaintiff has suffered physical pain and mental anguish, and 
. . . such negligence was the proximate cause of such disease or 
sickness," they should find a verdict for him. Gaines, C. J., de- 
livering the opinion of the Supreme Court, said : 

"We have, therefore, re-examined the question in the light of the very 
numerous authorities which have been presented by counsel, with the result that 
we have been unable to discover any substantial difference between the case 
where an injury has been inflicted through physical agencies and one in which 
a mental emotion constitutes one cf the links in the chain of causes which have 
led to the injurious result. . . . But, in the light of modern science — nay, 
in the light of common knowledge — can a court say, as a matter of law, that a 
strong mental emotion may not produce in the subject bodily or mental injury ? 
May not epilepsy or other nervous disorder or insanity result from fright? May 
not a miscarriage result from mental shock ? . . . It is true that in most 
cases it may be difficult to determine the extent of a mental shock, and its result 
upon the physical system. But, in our opinion, this is not a sufficient reason 
for refusing a remedy for damages resulting from a wrong. The same difficulty 
exists in many other cases in which that objection has never been urged as a 
reason why a recovery should be denied. We conclude that, where a physical 
injury results from a fright or other mental shock, caused by the wi ,ngful act 
or omission of another, the injured party is entitled to recover his damages, 
provided the act or omission is the proximate cause of the injury, and the injury 
ought, in the light of all the circumstances, to have been foreseen as a natural 
and probable consequence thereof. In our opinion, as a general rule, these 
questions should be left to the determination of the jury." 

» (1900-Texas) 47 L. R. A. 325. 
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8. Wilkinson v. Downton. 10 

The defendant, by way of a practical joke, falsely represented to 
the plaintiff, a married woman, that her husband had met with a 
serious accident whereby both his legs were broken. The defendant 
made the statement with intent that it should be believed to be true. 
The plaintiff believed it to be true, and in consequence suffered 
a violent nervous shock which rendered her ill. Held, that these 
facts constituted a good cause of action. 

9. Dulieu v. White. 11 

The statement of claim was as follows : 

"1. The plaintiff is the wife of Arthur David Dulieu, who carries 
on the business of a licensed victualler at the Bonner Arms, Bonner 
Street, Bethnal Green, in the county of London. 

"2. On July 20, 1900, the plaintiff was behind the bar of her 
husband's said public-house, she being then pregnant, when the 
defendants by their servant so negligently drove a pair-horse van 
as to drive it into the said public-house. 

"3. The defendants were also negligent in entrusting the driving 
of the said horses and van to their said servant, who had no know- 
ledge or skill in driving. 

"4. The plaintiff in consequence sustained a severe shock, and 
was and is seriously ill, and on September 29, 1901, gave premature 
birth to a child. 

"5. In consequence of the shock sustained by the plaintiff the 
said child was born an idiot. 12 

"The plaintiff claims damages in respect of the aforesaid 
matters." 

The statement of defence, after denying the allegations con- 
tained in the statement of claim, proceeded : 

"The defendants submit as a matter of law that the damages 
sought to be recovered herein are too remote, and that the state- 
ment of claim on the case thereof discloses no cause of action." 

The following are extracts from the opinion of Kennedy, J : 

" In this case the only question for the judgment of the court is in the nature 
of a demurrer. The defendants have pleaded as a matter of law that the dam- 
ages are too remote, and that the statement of claim upon its face discloses no 
cause of action 



><> (1897) 2 Q. B. 57. » This count was abandoned on the 

>> (1901) 2 K. B. 669. argument. 
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"That fright — where physical injury is directly produced by it — cannot be 
a ground of action merely because of the absence of any accompanying impact 
appears to me to be a contention both unreasonable and contrary to the weight 
of authority. . . . 

"If impact be not necessary, and if, as must be assumed here, the fear is 
proved to have naturally and directly produced the physical effects, so that the 
ill results of the negligence which caused the fear are as measurable in damages 
as the same results would be if they arose from actual impact, why should not 
an action for those damages lie just as well as it lies where there has been an 
actual impact?" 

Keviewing the Privy Council case of Victorian By. Commrs. v. 
Coultas 13 the court said: 

A "judgment of the Privy Council ought of course to be treated by this court 
as entitled to very great weight indeed ; but it is not binding upon us, and, in 
venturing most respectfully not to follow it in the present case, I am fortified by 
the fact that its correctness was treated by Lord Escher, M. R., in his judg- 
ment in Pugh v. London, Brighton & South Coast By. Co. (1896), 2 Q. B. 248, as 
open to question ; that it was disapproved by the Exchequer Division of Ireland 
in Bell v. Great Northern Bailway Company of Ireland, 26 L. R. Ir. 428, where in 
the course of his judgment, Palles, C. B., gives a reasoned criticism of the Privy 
Council judgment, which, with all respect, I entirely adopt, and, lastly, by the 
fact that I find that the judgment has been unfavorably reviewed by legal 
authors of recognized weight, such as Mr. Sedgwick (Sedgwick Damages, 8th 
ed. p. 861), Sir Frederick Pollock (The Law of Torts, 6th ed. p. 50), and Mr. 
Bevan (Negligence in Law, 2d ed. 76). Why is the accompaniment of physical 
injury essential ? For my own part, I should not like to assume it to be scien- 
tifically true that a nervous shock which causes serious bodily illness is not 
actually accompanied by physical injury, although it may be impossible, or at 
least difficult, to detect the injury at the time in the living subject. I should 
not be surprised if the surgeon or the physiologist told us that nervous shock is 
or may be in itself an injurious affection of the physical organism. Let it be 
assumed, however, that the physical injury follows the shock, but that the jury 
are satisfied upon proper and sufficient medical evidence that it follows the 
shock as its direct and natural effect, is there any legal reason for saying that 
the damage is less proximate in the legal sense than damage which arises con- 
temporaneously 

"Remoteness as a legal ground for the exclusion of damage in an action of 
tort means, not severance in point of time, but the absence of direct and natural 
causal sequence — the inability to trace in regard to the damage the ' propter hoc ' 
in a necessary or natural descent from the wrongful act. As a matter of experi- 
ence, I should say that the injury to health which forms the main ground of 
damages in actions of negligence, either in cases of railway accidents or in run- 
ning-down cases, frequently is proved, not as a concomitant of the occurrence, 
but as one of the sequelae." 

On p. 679, in referring to the New York case of Mitchell v. 
Rochester By. Co., 1 * the court said : 

>» Supra, p. 235. » Supra. 
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" It may be admitted that the plaintiff in this American case would not have 
suffered exactly as she did, and probably not to the same extent as she did, if 
she had not been pregnant at the time ; and no doubt the driver of the defend- 
ants' horses could not anticipate that she was in this condition. But what does 
that fact matter? If a man is negligently run over or otherwise negligently 
injured in his body, it is no answer to the sufferer's claim for damages that he 
would have suffered less injury or no injury at all, if he had not had an unusually 
thin skull or an unusually weak heart." 

Keviewing the Massachusetts case of Spade v. Lynn etc. R. Co.,'' 6 
the court said : 

"Naturally one is diffident of one's opinion when one finds that it is not in 
accord with those which have been expressed by such judicial authorities as 
those to which I have just referred. But certainly if, as is admitted, and I think 
justly admitted, by the Massachusetts judgment, a claim for damages for physi- 
cal injuries naturally and directly resulting from nervous shock which is due to 
the negligence of another in causing fear of immediate bodily hurt is in princi- 
ple not too remote to be recoverable in law, I should be sorry to adopt a rule 
which would bar all such claims on grounds of policy alone, and in order to 
prevent the possible success of unrighteous or groundless actions. Such a course 
involves the denial of redress in meritorious cases, and it necessarily implies a 
certain degree of distrust, which I do not share, in the capacity of legal tribunals 
to get at the truth in this class of claims. My experience gives me no reason to 
suppose that a jury would really have more difficulty in weighing the medical 
evidence as to the effects of nervous shock through fright, than in weighing the 
like evidence as to the effects of nervous shock through a railway collision or a 
carriage accident, where, as often happens, no palpable injury, or very slight 
palpable injury, has been occasioned at the time." 

In the same case, Phillimore, J., said : 

" I think there may be cases in which A owes a duty to B not to inflict a 
mental shock on him or her, and that in such a case, if A does inflict such a 
shock upon B — as by terrifying B — and physical damage thereby ensues, B 
may have an action for the physical damage, though the medium through 
which it has been inflicted is the mind 

" The difficulty in these cases is to my mind not one of the remoteness of the 
damage, but as to the uncertainty of there being any duty. Once get the duty 
and the physical damage following on the breach of duty, and I hold that the 
fact of One link in the chain of causation being mental only, makes no differ- 
ence." 

Judgment was entered for the plaintiff. 
Mr. Watson says on the subject : 

"To maintain, indeed, that there may be no recovery at all in the absence 
of some physical injury at the very instant of the nervous shock, but that there 
may be a recovery for the nervous shock and the physical consequences thereof 
which subsequently ensue, if there is a bare touching of the person contempo- 

15 Supra, p. 241. 
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raneous with the first mental disturbance, savors not only of injustice, but 
absurdity. 1 * . . , The preferable rule on this subject is, in our opinion, that if 
a nervous shock is a natural and proximate consequence of a negligent act, and 
physical injuries result directly from the mental disturbance, there should be a 
recovery for the anguish of mind and its consequent physical ills, irrespective of 
contemporaneous bodily hurt." " 

In commenting on the Irish case of Bell v. Great Northern etc. 
B. Co., 18 Mr. Sedgwick says, 19 "The principle adopted in this case 
would seem to be the true one. The negligence of the company 
being admitted, any injury directly resulting should be com- 
pensated." 

See also Sutherland, Damages, 21-23. 

Bichmond, Va. George Ainslie. 



FORGERY, AND UTTERING FORGED INSTRUMENTS. 



[Continued from June number, ante p. 79.] 

X. 

UTTERING AT COMMON LAW. 

Uttering, at common law, is a substantive offence, but is in the 
nature of an attempt, as it is not necessary that actual injury 
should be done, or any actual fraud perpetrated, provided it is 
attempted. 1 It is simply sufficient to exhibit a false instrument, 
with intent to deceive or defraud, so that some one might possibly 
be injured. 2 

It was the opinion of the old writers that the crime of uttering 
only applied to instruments under seal; 3 but this point was, in 
effect, decided to the contrary many years ago, and since then the 
law seems to have been settled, that the crime applies to instru- 
ments whether under seal or not, and to every false instrument 
which, if made with fraudulent intent, would be forgery. 4 

It was at one time held in England that the uttering of a forged 
instrument, at common law, was not a crime unless some actual 

" Watson on Dam. for Pers. InJ. 508-509. >• Supra. 

" Id. p. 510. 1° Sedg. Dam. 8th ed. 861. 

1 1 BJsh. N. Or. L. sec. 437 ; 2 Whart. Cr. » Com. v. Searle, 2 Binney, 332-8, 4 Am. 

D. sec. 713. Dec. 448. 

* 3 Russ. on Crimes, 828. .« Rex v. Ward, 2 Ld. Ray. 1416 (13 Geo. 1.) 



